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The best reasons for the H-2A Program:
• Sleeping at night without fearing claims that you or supervisors and
managers for whose knowledge or blind eyes you or your business
are responsible for “knowing something they shouldn’t know about
the immigration status” of your workforce.
• By and large, you can expect to obtain DOL and USCIS authority
to bring temporary foreign H-2A visa-holding workers to your farm if
US workers can’t be found once you offer jobs to former and
prospective US workers under terms required by DOL.
• Substantially stepped up ICE worksite inspections. Big fines and
loss of your workforce and even criminal prosecutions.
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Discussions here:
•
•
•
•
•

•
•
•
•
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Not confidential.
Not privileged.
Not technically “legal advice.”
Not complete. 10 minutes and even 2 hours won’t teach you what you need to
know.
This is not a “learn as you go program.” The consequences of doing it wrong are
too severe– too costly and can result in your being debarred from the Program.
But like our website materials at https://www.fisherphillips.com/resources, we
hope the information and these documents will point you in the right direction.
All discussions and questions are strictly hypothetical-no admissions against
interest.
Check out how other employers describe their jobs and requirements at this public
site:https://lcrpjr.doleta.gov/index.cfm?event=ehLCJRExternal.dspAdvJobOrderSe
arch
https://flag.dol.gov. Note there are “user guides” for filling out the DOL forms ETA790 and 790A and ETA-9142A and video tutorials here: flag.dol.gov/programs/H2A.
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DOL has proposed new H-2A rules
to take effect in 2020.
• The proposed new H-2A rules may make it substantially more expensive
for farm labor contractors to obtain mandatory performance bonds.
• The proposed new H-2A rules may make it more expensive to employ
workers in certain types of agricultural jobs because of wage rates linked
to specific work.
• There are other changes proposed: You will want to be sure you factor
in the possible increased costs as you decide what crops will be worth
producing with a H-2A workforce.
• Bad news: We won’t know exactly which of the proposed rules will be
adopted until the “final” rules are published in the Federal Register.
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When will DOL publish new H-2A rules
and when will they be effective?
• We don’t know when DOL will publish the final rules.
• The Administrative Procedure Act requires that the rules that are
adopted be fairly contemplated by the ones that are proposed.
• DOL is supposed to consider the comments that were filed.
• As for when will the new rules become effective and how will they
affect your operations?
• Normally new rules cannot be made effective until 30 days after they are
published in the Federal Register.
• As proposed, the new rules will be applicable to job orders with a first date
of need later than 90 days after the effective date of the final rule (proposed
20 CRF 655.102(c)).

fisherphillips.com

5

These new H-2A rules are not the only
changes for 2020.
• Already all H-2A applications must be filed under DOL’s Flag
system, using new forms.
• Agents whose businesses are helping H-2A employers
complete the DOL and USCIS forms and processes tell me it
is possible for a small operation that needs only 2-3 workers
to use the H-2A program. But start planning and calculating
now.
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Will your operation be allowed to hire only
workers with certain specific skills and
experience?
• According to the current rules at 20 CFR 655.122(b), job
qualifications and requirements “must be bona fide and consistent
with the normal and accepted qualifications required by employers
that do not use H-2A workers in the same or comparable
occupations and crops.”
• You must be prepared to “substantiate the appropriateness of any
job qualification.”
• Concerns: Liability insurance requirements as to truck drivers’
minimum age and years of experience that may be new.
• Proving you have verified experience of H-2A Visa holders.
• Non-discriminatory treatment of prospective US workers and H-2A
visa holders.
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H-2A program requirements are more burdensome
than other Federal laws and most states’ laws.
• People do comply and manage the unique benefit requirements
and wages that are generally higher than the FLSA and applicable
State law requirements—but not by accident.
• H-2A requires compliance with all applicable Federal and State
laws and regulations and in addition special H-2A requirements.
• Comply with Worker Protection requirements as well as OSHA
Field Sanitation and other rules.
• Consider adding work rules that include provisions forbidding
sexual and other status harassment.
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20 CFR 655.103(c) says:
• Definition of agricultural labor or services. For the purposes of this
subpart, agricultural labor or services, pursuant to 8 U.S.C.
1101(a)(15)(H)(ii)(a), is defined as: agricultural labor as defined
and applied in sec. 3121(g) of the Internal Revenue Code of
1986 at 26 U.S.C. 3121(g); agriculture as defined and applied in
sec. 3(f) of the Fair Labor Standards Act of 1938 (FLSA) at 29
U.S.C. 203(f); the pressing of apples for cider on a farm; or
logging employment. An occupation included in either statutory
definition is agricultural labor or services, notwithstanding the
exclusion of that occupation from the other statutory definition.
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Current Ag definition issues: proposed and
now
• The new H-2A regulations – Not now in effect may allow use
of the H-2A program for pine straw work and reforestation
workers and may extend the program to other types of farming
operations.
• A huge current problem – hauling commodities from the field
to the packing house, processing facility for farm labor
contractors and the farms to who depend on them. Ok if H-2A
workers are employed by farmers hauling only commodities
grown on that farm by that farmer.
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Not the same as MSPA:
• As of November 5-6, 2019, H-2A is limited to:
•
•
•
•

FLSA “agriculture,” 29 USC 203(f)
Internal Revenue Code Agriculture “agricultural labor,” 26 USC 3121(g)
the pressing of apples for cider on a farm
logging employment

• Lesson: your operation can be burdened by MSPA without having
the benefit of H-2A access.
• Plus, today, H-2A may be used only for seasonal or temporary
employees, generally for seasonal periods lasting no more than ten
(10) months.
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DOL’s H-2A rules are mandatory: no side deals.
• Rules forbid preferential treatment of H-2A visa-holding foreign workers.
• Job qualifications and requirements must be bona fide and consistent
with normal and accepted qualifications of non-H-2A employers.
• Must seek return of U.S. workers who completed last year and be able to
prove you did.
• No retaliation, coercion, intimidation permitted so best practice is
affirmatively to say no adverse treatment if someone brings a problem to
supervisor’s or management’s attention. Train supervisors. Have a
safety valve.
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DOL’s H-2A rules are mandatory: no side deals.
(cont’d)
• Must pay fully every payday and reimburse certain employee expenses
no later than the first payday.

• If you commit to providing food, you must provide three (3) meals a day,
not two (2), and not just reimburse workers or provide a food allowance.
• Must forbid foreign “helpers” who assist you with recruitment and
coordination of travel and visa-applications from charging workers for
services.
• Investigate and resolve any claims that workers were charged or are
paying anyone, including a friend, relative or supervisor on your payroll.
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But besides mandatory provisions:
• Add work rules and housing rules, together or separated, to protect your operation. Leave
yourself the option to impose penalties that are appropriate to the misconduct. Some offenses
may be appropriate for tiered discipline: a warning, suspension, then separation. Immediate
termination may be appropriate for other offenses.
• Include permissible terms regarding job performance, attendance, work conduct, experience,
and other matters that protect your operation.
• Describe the job tasks fully so you can demonstrate by reference to the written job description
that an employee is not handling the job properly if necessary. Reference meeting USDA, GAP,
and customer standards if applicable.
• Study how others describe their jobs, their rules, etc. See
pjr.doleta.gov/index.cfm?event=ehLCJRExternal.dspAdvJobOrderSearch.

DOL’s

https://lcr-

• Sign up for and check: https://flag.dol.govprograms/H-2A.

• Try not to pay for anything in cash. Try hard. If you do, get signed receipts and keep them.
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H-2A Program requires payment of no less
than specified wages:
• The highest of:
• The Adverse Effect Wage Rate (AEWR).
• The prevailing hourly wage or piece rate -- there is current
farmworker litigation claiming states have not properly conducted
surveys and DOL has failed to require prevailing wages based on
BLS data or provide funding for proper surveys or otherwise required
determination of and payment of prevailing wages.
• The Federal minimum wage.

• The State minimum wage.
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Sample current AEWRs in 2019:
•
•
•
•
•
•
•
•
•
•
•
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Alabama, Georgia and South Carolina
Connecticut
North Carolina and Virginia:
Colorado
Arkansas, Mississippi
Florida
Hawaii
Idaho, Montana, Wyoming
Illinois
Indiana
Iowa, Missouri

$11.13
$13.25
$12.25
$13.13
$11.33
$11.24
$14.73
$13.48
$13.26
$13.26
$13.34
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Sample current AEWRs in 2019 (cont’d):
•
•
•
•
•
•
•
•
•
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Louisiana
Michigan, Minnesota, Wisconsin
New York
Ohio
North Dakota
Tennessee
Texas
California
Oregon, Washington

$11.33
$13.54
$13.25
$13.26
$14.38
$11.63
$12.23
$13.92
$15.03
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US workers in corresponding employment are:
• Any U.S. worker who performs work within the ETA-790 job order
description.
• Any U.S. worker who performs work that H-2A visa holders perform even if
the H-2A visa-holders are not legally permitted to perform that work based
on the ETA-790 job description.
• Note MSPA applies to “U.S. workers” who are otherwise covered by MSPA
so at least as to these workers, there are MSPA requirements on top of H2A requirements. Migrant workers must be provided written terms and
conditions of employment in accordance with MSPA during recruitment –
before relocation to your job even though the H-2A rules allow US workers
generally to be provided the “contract” or ETA -790 on the first workday.
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Besides specified wages to US workers in
corresponding employment and H-2A visa-holders,
specific job benefits are required under H-2A
Program, including:
• Worker’s compensation. Be sure it covers all “employers” you intend to cover and that it applies
in all circumstances– to and from “the store,” before the beginning and after the last work has
been performed, especially if workers are being transported.

• Free housing for workers who cannot commute daily from their residence.
• Must meet applicable DOL OSHA or ETA housing requirements OR local standards
applicable to rental or public accommodations at all times. Note MSPA still applies to U.S.
workers and some states have additional requirements..
• Must provide basic linens without charge or deposit, laundry facilities without fees, upkeep
during occupancy, and many other requirements.
• If the employer will not provide meals, for which deductions from pay may be made up to a
daily limit, the employer must also provide free and convenient kitchen facilities with dishes
and utensils, and explain the details in the Job Order ETA 790.
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Other required benefits:
• Meals if kitchen facilities will not be provided. Note the employer may
want to provide that should kitchen facilities become unavailable, the
employer will provide meals for which it will make a deduction from pay
of the permitted amount. Note some states limit amounts and require
disclosures regarding deductions from pay. Employers that make wage
deductions should save and organize receipts and be able to prove
actual costs.
• Transportation and daily subsistence from the worker’s home to the H-2A
employer’s location. Today this requirement includes transportation to
the consular city, lodging while in the consular city, food from home to the
employer’s location and transportation from the consular city to the
employer’s location for H-2A visa-holding workers and for U.S. workers
who cannot return home everyday.
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More mandatory benefits:
• Daily home to work transportation for workers for whom free housing is
required.
• Weekly transportation from the lodging to a place the employees can
purchase groceries—not in the regulations but a practical requirement
and may affect worker comp coverage.
• Transportation must comply with all applicable Federal, State, and local
laws and regulations in terms of vehicle safety and inspections, driver
licensing, insurance. Note issues related to worker comp of
transportation to town and before work begins and after work ends.
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More mandatory benefits:
• ¾ guarantee of work opportunity with special record-keeping rules as to
hours offered based on the ¾ guarantee and above that number, each
employee’s failure to work, etc.
• Special requirements if the worker is a piece-rate paid worker.
• Records must be made and maintained if a worker fails to work.
• Need to use care with respect to displaced H-2A workers.

• Special earnings records beyond what is required under MSPA and the
FLSA.
• Hours worked and earnings statements, in accordance with regulations,
also beyond MSPA requirements, must be provided no later than each
payday to each worker.
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More mandatory benefits:
• State the frequency of pay and pay at least 2x monthly and in accordance with
the prevailing practice in the area of intended employment. Workers typically
paid weekly.
• Notify DOL/Office of Foreign Labor Certification if a US worker quits or is fired
for cause and notify both DOL and USCIS if an H-2A visa-holding worker quits
or is fired for cause within 2 working days.
• Meet special ¾ guarantee requirements if Act of God and during full season.
• Deal with possible early return home of H-2A visa holders.
• Make only deductions that are disclosed in ETA 790 and permitted and meet
special visa and border-crossing reimbursements and early reimbursements of
travel, in transit food and lodging expenses as part of DOL’s rules and Arriaga
Court of Appeals decision.
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More mandatory benefits:
• Meet visa (MRV fee)
and border-crossing fee reimbursement
requirements no later than the first payday.
• Make early, i.e., first payday reimbursements of incoming travel
expenses as part of DOL’s position that this money is owed under the
FLSA on the first payday to the extent these costs cut into the minimum
rate to be paid for all hours worked in that pay period. Applies to
relocating U.S. workers as well.
• Make any other required reimbursements including any remaining
incoming travel, in-transit food at the required reimbursement rate (as of
11-5-2019 $12.46 per day even without receipts and more with receipts–
expect an increase in 2020) and lodging expenses from the worker’s
home (not just the consular city as under the Bush regulations) at 50%
date to any U.S. workers entitled to such reimbursements and all H-2A
workers so long as they have remained employed.
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More mandatory benefits:
• Provide a copy of the full “contract” or job order with attachments and work
rules as well as housing rules if they are separate to H-2A workers and
prospective H-2A workers no later than the time the worker applies for his or
her H-2A visa.
• Remember to provide these documents– the contract and full job order when
you are filing an I-129 petition to be able to transfer H-2A visa holders already
in the US.
• Remember that MSPA and its disclosure requirements apply to U.S. workers
who are not excluded from coverage. H-2A workers are excluded: 29 USC
1802(8)(B)(ii) and 1802(10)(B)(iii). U.S. workers who relocate from their
residences to work are not excluded from MSPA coverage.
• Under MSPA, “migrant agricultural workers” must be provided detailed
information during recruitment, i.e., before relocation.

fisherphillips.com

25

More mandatory benefits:
• For “local” workers– “seasonal workers” under MSPA. Provide a copy of
the full “contract” or job order with attachments and work rules as well as
housing rules and MSPA worker comp information, if they are separate,
to “local,” meaning “commuter” U.S. workers in “corresponding
employment,” no later than their first workday.
U.S. workers in
“corresponding employment” include workers already on your payroll
who perform any job task within the H-2A job description or that H-2A
visa-holders perform.
• For US workers who relocate to take your job– “migrant workers” under
MSPA. Provide them a WH-516 that at least gives the full details
regarding worker compensation coverage, policy information, etc. if it is
not made part of the ETA-790 and provide these or a “contract” providing
all H-2A terms (mandatory terms and provisions you add) and MSPA
disclosures as part of their recruitment– i.e., before they relocate to
accept employment. See 29 USC 1821(a).
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Many other requirements not applicable to other
employers:
• “50% Rule” until ½ employment period under DOL certification regardless of
how many H-2A employees your operation employs or how many employees
your operation needs.
• Scrutiny of recent U.S. worker layoffs and terminations. Prepare for
discrimination claims.
• Must notify H-2A visa holders of their duty to leave the U.S. at the end of their
certified employment or when their employment ends.
• Must take active, written contractual steps to forbid foreign recruiters to ask for
or accept money from the workers and comply with DOL’s rule against workers
paying fees. Savvy to have the same restrictions on US employees and
managers and H-2A visa holders who are allowed to make referrals.
• Post mandatory poster.
• Note these are just summaries of lengthy provisions that merit close reading.
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It can be done-• But not without an operational level knowledge of and reference
to what the requirements are and what crops and work activities
provide sufficient revenue or other reason to produce them to
support the extra costs.
• And someone in charge paying attention to the quirky details of
compliance.
• Coupled with an understanding and implementation of what your
operation may do to protect itself and you.
• This is not a “learn as you go” program.
• Remember that the rules, including mandatory wages H-2A
employers must pay may change before you must file to obtain
H-2A authorization in 2020.

fisherphillips.com

28

Thank You

Ann Margaret Pointer
Joshua H. Viau
Walter J. Kruger, III
Phone: (404) 240-4223
Phone: (404) 240-4269
Phone: (404) 240-4233
Email: apointer@fisherphillips.com Email: jviau@fisherphillips.com Email: wkruger@fisherphillips.com

fisherphillips.com

ON THE FRONT LINES OF WORKPLACE LAW

TM

